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The Problem. On March 5, 2008, U.S. Citizenship and Immigration Services (USCIS)
issued revised instructions for the 1-131, Application for Travel Document. These in-
structions represent a significant change that now requires the collection of biometrics
for applicants seeking a Reentry Permit or Refugee Travel Document.? This new policy
also requires these applicants to submit $80 for a biometrics fee in addition to the $305
USCIS filing fee.

The new instructions impose a financial burden, as well as an inconvenience factor that
was never before present in the 1-131 applications process. The new I-131 instructions
state the following with respect to biometrics collection:

If you are between age 14 through 79 and you are applying for a Refugee
Travel Document or Re-entry Permit, you must be fingerprinted as part of
USCIS biometric services requirements. After you have filed this applica-
tion, USCIS will notify you in writing of the time and location where you
must go to be fingerprinted. If necessary, USCIS may also take your pho-
tograph and signature. Failure to appear to be fingerprinted or for other
biometric services may result in a denial of your application.?

While is it clear that USCIS is now requiring the collection of biometrics in connection
with the 1-131 applications for those documents, the agency has not clarified whether
the failure to have the biometrics done prior to leaving the United States will result in an
outright denial of the application. The instructions simply state that “where biometric col-

1. USCIS Update, USCIS Biometric Changes for Re-entry Permits and Refugee Travel Documents, is at
http://www.uscis.gov/files/article/i-131 biometrics uscisupdate 03052008.pdf; see also Biometrics Required for Re-Entry Per-
mits and Refugee Travel Documents, 13 Bender's Immigr. Bull. 371 (Apr. 1, 2008). The instructions for Form I-131 are at
http://www.uscis.gov/files/form/I-131instr.pdf.

2. The new biometrics-collection requirement does not apply to individuals who have filed 1-131 applications seeking advance
parole.

3. Form I-131 instructions, supra note 1, at 5.
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lection is required and the applicant departs the United States before the biometrics are
collected, the application may be denied.”

In the face of this uncertainty, best practice dictates that affected 1-131 applicants re-
main in the United States until filing and biometrics are complete. As immigration practi-
tioners know, this represents a tremendous change to I-131 processing, particularly for
individuals seeking Reentry Permits.

Lawful permanent residents are often instructed to obtain Reentry Permits if they antici-
pate an absence from the United States of one year or longer. This is because an [-551
Permanent Resident Card is not valid as a travel document for absences of more than
one year.’ In many cases, Reentry Permit applicants are foreign nationals who are
working abroad for extended periods of time, but still desire to maintain their lawful per-
manent resident status.

Applicants for Reentry Permits have always been required to be physically present in
the United States at the time of the 1-131 filing. However, there has never been a re-
qguirement that they stay for any set period thereafter. Most applicants would arrange
to visit for just a few days so that they could file the I-131 and then depart to resume
work or participate in a business meeting somewhere else in the world. The former fil-
ing procedure had no more of an impact on hard-working men and women than a
weekend vacation.

Not so with the implementation of the new I-131 filing instructions. Applicants for Reen-
try Permits will have to schedule longer trips away from their responsibilities abroad.
They will also be forced to face the uncertainty that comes along with the scheduling of
biometrics appointments at the local district USCIS offices.

In an apparent effort to try and thwart the scheduling issues that are undoubtedly going
to arise as a result of the changes, the new instructions include an “expedite request”
option for the biometrics appointment. However, it is clear that the decision to expedite

4. Form I-131 instructions, supra note 1, at 2 (twice) (emphasis added).

5. 8 C.F.R. § 211.1(a)(2). But cf. Jill A. Apa and Sophie I. Feal on Abandonment of Permanent Residency, LexisNexis® Expert
Commentary (Dec. 2007), at http://www.lexis.com/research/xlink?source=324550 (no specific time test for abandonment).
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is purely discretionary, and the instructions provide no guidance whatsoever as to when
or why the agency may deem appropriate a request of this nature.®

In the midst of these significant changes, the question remains as to whether USCIS
violated the Administrative Procedure Act (APA)’ by implementing these new policies
through the mere alteration of the 1-131 instructions rather through compliance with the
formal rule making procedures set forth by the APA.

Section 553(a)(2) of the APA generally requires a government agency to publish a gen-
eral notice of proposed rule making in the Federal Register prior to implementation of a
new substantive rule. Following the publication of the notice, the agency is required to
give “interested persons an opportunity to participate in the rule making through sub-
mission of written data, views, or arguments with or without opportunity for oral presen-
tation.” Additionally, the publication of the rule may not be made less than thirty days
before its intended effective date.’

The APA lists exemptions to the notice requirement if the change relates

to interpretative rules, general statements of policy or rules of agency or-
ganization, procedure or practice; or

when the agency for good cause finds (and incorporates the finding and a
brief statement of reasons therefor in the rules issued) that notice and
public procedure thereon are impracticable, unnecessary, or contrary to
the public interest.*®

The new biometrics requirement for certain 1-131 applicants does not represent an in-
terpretative rule or a general statement of policy. It is a significant substantive change to
the filing procedure that has a direct impact on the applicants. For these reasons, the fu-

6. Form I-131 instructions, supra note 1, at 6.
7. 5U.S.C. §551 et seq.

8. 5U.S.C. §553(c).

9. 5U.S.C. §553(d).

10. 5U.S.C. § 553(b)(3)(A) & (B).
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ture may hold a challenge to the new [-131 requirements as violative of the basic APA
rule making requirements.

Advising Clients. However, until a challenge proves successful, practitioners must
continue to advise clients of the consequences that may occur as a result of the failure
to abide by the new I-131 filing instructions.

These consequences include not only the possibility of a denial of the application and
loss of the filing fee, but the potential for difficulty in returning to the United States. More
specifically, if the Reentry Permit is necessary to return, but the applicant could not
comply with the biometrics requirement, will the Customs and Border Protection officers
allow the individual back into the United States? In other words, is the failure to comply
with the new biometrics requirement going to serve as an additional ground of inadmis-
sibility?™* Unfortunately, we have no choice but to proceed with caution until these ques-
tions can be further explored and answered.

More information

Immigration and Nationality Act 88 211 (admission of immigrants into United States),
223 (reentry permits), 8 U.S.C. 88 1181, 1203.

INS Inspector's Field Manual 8§ 13.1 (Inspection of Returning Lawful Permanent Resi-
dents (LPRS)).

Charles Gordon, Stanley Mailman & Stephen Yale-Loehr, Immigration Law and Proce-
dure 8 10.05 (returning resident aliens).

American Immigration Lawyers Association comments on proposed revisions to Form |-
131, available at http://bibdaily.com/pdfs/AILA%20comment%20121%2012-6-07.pdf.

About the Author. Jill A. Apa has been practicing exclusively immigration law
since 2001. Ms. Apa joined the immigration practice group in the Buffalo, New

11. Under INA § 212(a)(7), 8 U.S.C. § 1182(a)(7).
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York, office of Damon & Morey, LLP, in April 2007. She has written legal articles
and edited treatise chapters on various immigration issues for local and national
publications, including AILA, Matthew Bender, the Buffalo Law Journal, and the
Daily Record (Rochester, New York).

Expert Commentary is the title of this LexisNexis® publication. All information provided in this publication is provided for educational purposes only and use of the term “Expert
Commentary” is not intended to describe or designate the author’s qualifications as a lawyer or in a subspecialty of the law. For legal advice applicable to the facts of your par-
ticular situation, you should obtain the services of a qualified attorney licensed to practice law in your state.
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