Cite as: Apa, Jill A. “Verovkin v. Still.” LexisNexis® Expert Commentary, (Insert date you accessed the document online).

On December 21, 2007, the United States District Court for the Northern District of Cali-
fornia issued its decision in Verovkin v. Still, 2007 U.S. Dist. LEXIS 93904. This deci-
sion, which arose as a result of competing motions for summary judgment filed by each
of the parties, focused on the eligibility of a K-2 visa holder to adjust status to that of a
conditional permanent resident even after reaching the age of twenty-one.*

The plaintiff in this case, Dmytro Verovkin, was a native and citizen of Ukraine, born on
October 16, 1984. In 2004, the U.S. Department of State granted his mother a K-1 visa
as the fiancé of a United States citizen. Verovkin obtained a K-2 visa and joined his
mother in the United States. His mother married the U.S. citizen petitioner within ninety
days of her admission to the United States.

Approximately one month before his twenty-first birthday, on September 14, 2005,
Verovkin and his mother each filed 1-485 applications to adjust status. The mother suc-
cessfully obtained her status as a conditional permanent resident. However, the U.S.
Citizenship and Immigration Services (USCIS) District Office in San Francisco, Califor-
nia, denied Verovkin’s adjustment application because he had turned twenty-one years
old before his adjustment application was adjudicated and, thus, could no longer be
considered the “child” of a K-1 visa holder.?

Verovkin sued under the Administrative Procedure Act (APA) to challenge the USCIS
decision. The court acknowledged its authority to review the decision under APA § 706,
which allows a tribunal to set aside an agency decision that is “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law.”

1. K-1and K-2 visas are covered in Immigration and Nationality Act (INA) § 101(a)(15)(K)(i), (i), 8 U.S.C. § 1101(a)(15)(K)(i), (iii).

2. USCIS relied on INA § 203(d), 8 U.S.C. § 1153(d). The court pointed out that § 1153 does not apply; the appropriate definition of
"child" is in INA § 101(b)(1), 8 U.S.C. § 1101(b)(1). Verovkin v. Still, 2007 U.S. Dist. LEXIS 93904, at *15 (N.D. Cal. Dec. 21, 2007).

3. 5U.S.C.§706.
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On December 21, 2007, the United States District Court for the Northern District of California issued its decision in Verovkin v. Still, 2007 U.S. Dist. LEXIS 93904. This decision, which arose as a result of competing motions for summary judgment filed by each of the parties, focused on the eligibility of a K-2 visa holder to adjust status to that of a conditional permanent resident even after reaching the age of twenty-one.


The plaintiff in this case, Dmytro Verovkin, was a native and citizen of Ukraine, born on October 16, 1984. In 2004, the U.S. Department of State granted his mother a K-1 visa as the fiancé of a United States citizen. Verovkin obtained a K-2 visa and joined his mother in the United States. His mother married the U.S. citizen petitioner within ninety days of her admission to the United States.

Approximately one month before his twenty-first birthday, on September 14, 2005, Verovkin and his mother each filed I-485 applications to adjust status. The mother successfully obtained her status as a conditional permanent resident. However, the U.S. Citizenship and Immigration Services (USCIS) District Office in San Francisco, California, denied Verovkin’s adjustment application because he had turned twenty-one years old before his adjustment application was adjudicated and, thus, could no longer be considered the “child” of a K-1 visa holder.


Verovkin sued under the Administrative Procedure Act (APA) to challenge the USCIS decision. The court acknowledged its authority to review the decision under APA § 706, which allows a tribunal to set aside an agency decision that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”




In making its determination to grant Verovkin’s motion for summary judgment, the court engaged in a detailed discussion of the history and purpose of the K-1 and K-2 visa categories.
 The court concluded that even though there is at present no independent statutory basis
 for adjustment for K-2 visa holders between the ages of eighteen and twenty-one, it is notable that the U.S. State Department is authorized to issue a K-2 visa to the child of a K-1 up until his or her twenty-first birthday. As such, if a foreign national can be issued a K-2 visa the day before his or her twenty-first birthday, adopting USCIS’s position that a K-2 visa holder must be under twenty-one at the time of the adjudication of an application to adjust status would lead to an “absurd result.”


Accordingly, the court held that “once an alien has demonstrated that he or she is under twenty-one when he or she receives a K-2 visa, he or she remains eligible for later adjustment of status, even if he or she has reached the age of twenty-one in the interim.”
 This determination led the court to grant Verovkin summary judgment.

This decision represents a liberal interpretation of U.S. immigration law. Immigration practitioners should take caution that not all courts will resolve this complex dilemma in a similar manner and that reliance on this case anywhere outside of the Northern District of California may be risky.

The Verovkin court made a logical decision that attempts to find cohesiveness in a process that often lacks that very characteristic. However, the decision ignores the simple fact that virtually all circumstances surrounding the ability to obtain an immigrant visa based on a familial relationship start with the basic distinction between children under the age of twenty-one and adults who have already reached this pivotal age.


Congress has tried over the years to alleviate the unfairness that has arisen in “age out” cases. The Child Status Protection Act (CSPA), enacted in August 2002,
 is a prime example. Unfortunately, as USCIS argued and the Verovkin court accepted for the sake of its discussion, a K-2 visa is viewed as a nonimmigrant visa and, as such, is not covered by the CSPA.


Additionally, practitioners should be aware that the court cited
 a March 15, 2007, memorandum issued by Michael L. Aytes, USCIS Associate Director of Domestic Operations, regarding the adjustment of status for K-2 aliens.
 The court cited the memo to note that USCIS recognizes the current gap in the law and allows for the adjustment of status of K-2 visa holders who are between the ages of eighteen and twenty-one under 8 C.F.R. § 214.2(k)(6)(ii). That regulation states:

Upon contracting a valid marriage to the petitioner within 90 days of his or her admission as a nonimmigrant pursuant to a valid K-1 visa issued on or after November 10, 1986, the K-1 beneficiary and his or her minor children may apply for adjustment of status to lawful permanent resident under section 245 of the Act. Upon approval of the application the director shall record their lawful admission for permanent residence in accordance with that section and subject to the conditions prescribed in section 216 of the Act [8 U.S.C. § 1186a].

However, what the court failed to mention is that this memo specifically instructs USCIS officers that a K-2 alien is still considered a “child” under INA § 101(b)(1) only if he or she is under the age of twenty-one. The memo states that “officers should allow for the adjustment of status of K-2 aliens under the age of 21, provided the requirements for adjustment of status in 245 of the INA are satisfied.” [Emphasis added]

Based upon the language contained in this memo, USCIS does not interpret the issue as liberally as the Verovkin court. Indeed, the memo says nothing about the principle that the K-2 should be allowed to adjust despite having already turned twenty-one. It addresses only the ability to adjust for K-2 visa holders who have not yet reached this crucial age under the above-cited regulation.

For these reasons, it is imperative for practitioners to recognize that K-2 visa holders who are on the verge of turning twenty-one years old may encounter significant roadblocks in the adjustment process. Best practice dictates that clients be advised of this issue and applications for adjustment be filed well in advance. If this is not possible, the I-485 should be filed with a request for expedited handling due to an impending age-out situation. USCIS is not required to expedite the adjudication of the application, but the request can be accomplished through correspondence with the appropriate USCIS service center or local district office.

For more information on K-2 visas


INA § 214, 8 U.S.C. § 1184.

22 C.F.R. (9 FAM) § 41.81.

Jill A. Apa, Bringing Fiancés and Fiancées Into the United States, 11 Bender's Immigr. Bull. 159 (Feb. 15, 2006).




About the Author. Jill A. Apa has been practicing exclusively immigration law since 2001. Ms. Apa joined the immigration practice group in the Buffalo, New York, office of Damon & Morey, LLP, in April 2007. She has written legal articles and edited treatise chapters on various immigration issues for local and national publications, including AILA, Matthew Bender, the Buffalo Law Journal, and the Daily Record (Rochester, New York).
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�. 	K-1 and K-2 visas are covered in Immigration and Nationality Act (INA) § 101(a)(15)(K)(i), (iii), � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=8+USCS+%A7+1101" \o "Clicking this link retrieves the full text document in another window" \t "x" �8 U.S.C. § 1101�(a)(15)(K)(i), (iii).







�. 	USCIS relied on INA § 203(d), � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=8+USCS+%A7+1153" \o "Clicking this link retrieves the full text document in another window" \t "x" �8 U.S.C. § 1153�(d). The court pointed out that § 1153 does not apply; the appropriate definition of "child" is in INA § 101(b)(1), � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=8+USCS+%A7+1101" \o "Clicking this link retrieves the full text document in another window" \t "x" �8 U.S.C. § 1101�(b)(1). �HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+U.S.+Dist.+LEXIS+93904" \o "Clicking this link retrieves the full text document in another window" \t "x"��Verovkin v. Still, 2007 U.S. Dist. LEXIS 93904�, at *15 (N.D. Cal. Dec. 21, 2007).







�. 	�HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=5+USCS+%A7+706" \o "Clicking this link retrieves the full text document in another window" \t "x"��5 U.S.C. § 706�.







�. 	See also Charles Gordon, Stanley Mailman & Stephen Yale-Loehr, � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2-23+Immigration+Law+and+Procedure+%A7+23.01" \o "Clicking this link retrieves the full text document in another window" \t "x" �Immigration Law and Procedure § 23.01�.







�. 	Verovkin, �HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+U.S.+Dist.+LEXIS+93904" \o "Clicking this link retrieves the full text document in another window" \t "x"��2007 U.S. Dist. LEXIS 93904�, at *6-7.







�. 	� HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+U.S.+Dist.+LEXIS+93904" ��Id�. at *20.







�. 	� HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+U.S.+Dist.+LEXIS+93904" ��Id�. (footnote omitted).







�. 	�HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=107+P.L.+208" \o "Clicking this link retrieves the full text document in another window" \t "x"��Pub. L. No. 107-208�, 116 Stat. 927. See generally Kathrin S. Mautino, � HYPERLINK "http://www.lexis.com/research/xlink?source=326850" ��The Child Status Protection Act�, LexisNexis® Expert Commentaries (Jan. 2008).







�. 	Verovkin, �HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+U.S.+Dist.+LEXIS+93904" \o "Clicking this link retrieves the full text document in another window" \t "x"��2007 U.S. Dist. LEXIS 93904�, at *22-24.







�. 	� HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+U.S.+Dist.+LEXIS+93904" ��Id�. at *11.







�. 	HQOPRD AD07-04, Adjustment of Status for K-2 Aliens (Mar. 15, 2007), reprinted at 12 Bender's Immigr. Bull. 570, 594 (App. G) (May 1, 2007).











Legal      Academic     Risk & Information  Analytics     Corporate & Professional     Government




-1 -





Legal      Academic     Risk & Information  Analytics     Corporate & Professional     Government





- 4 -



redo-ExpCommApa0208.doc
redo-ExpCommApa0208.doc


In making its determination to grant Verovkin’s motion for summary judgment, the court
engaged in a detailed discussion of the history and purpose of the K-1 and K-2 visa
categories.” The court concluded that even though there is at present no independent
statutory basis® for adjustment for K-2 visa holders between the ages of eighteen and
twenty-one, it is notable that the U.S. State Department is authorized to issue a K-2 visa
to the child of a K-1 up until his or her twenty-first birthday. As such, if a foreign national
can be issued a K-2 visa the day before his or her twenty-first birthday, adopting US-
CIS’s position that a K-2 visa holder must be under twenty-one at the time of the adjudi-
cation of an application to adjust status would lead to an “absurd result.”

Accordingly, the court held that “once an alien has demonstrated that he or she is under
twenty-one when he or she receives a K-2 visa, he or she remains eligible for later ad-
justment of status, even if he or she has reached the age of twenty-one in the interim.””
This determination led the court to grant Verovkin summary judgment.

This decision represents a liberal interpretation of U.S. immigration law. Immigration
practitioners should take caution that not all courts will resolve this complex dilemma in
a similar manner and that reliance on this case anywhere outside of the Northern Dis-
trict of California may be risky.

The Verovkin court made a logical decision that attempts to find cohesiveness in a
process that often lacks that very characteristic. However, the decision ignores the
simple fact that virtually all circumstances surrounding the ability to obtain an immi-
grant visa based on a familial relationship start with the basic distinction between
children under the age of twenty-one and adults who have already reached this piv-
otal age.

Congress has tried over the years to alleviate the unfairness that has arisen in “age out”
cases. The Child Status Protection Act (CSPA), enacted in August 2002,2 is a prime ex-

4. See also Charles Gordon, Stanley Mailman & Stephen Yale-Loehr, Immigration Law and Procedure § 23.01.

5. Verovkin, 2007 U.S. Dist. LEXIS 93904, at *6-7.

6. Id.at*20.

7. Id. (footnote omitted).
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ample. Unfortunately, as USCIS argued and the Verovkin court accepted for the sake of
its discussion, a K-2 visa is viewed as a nonimmigrant visa and, as such, is not covered
by the CSPA.°

Additionally, practitioners should be aware that the court cited’® a March 15, 2007,
memorandum issued by Michael L. Aytes, USCIS Associate Director of Domestic Op-
erations, regarding the adjustment of status for K-2 aliens.** The court cited the memo
to note that USCIS recognizes the current gap in the law and allows for the adjustment
of status of K-2 visa holders who are between the ages of eighteen and twenty-one un-
der 8 C.F.R. 8§ 214.2(k)(6)(ii). That regulation states:

Upon contracting a valid marriage to the petitioner within 90 days of his or
her admission as a nonimmigrant pursuant to a valid K-1 visa issued on or
after November 10, 1986, the K-1 beneficiary and his or her minor children
may apply for adjustment of status to lawful permanent resident under
section 245 of the Act. Upon approval of the application the director shall
record their lawful admission for permanent residence in accordance with
that section and subject to the conditions prescribed in section 216 of the
Act [8 U.S.C. § 1186a].

However, what the court failed to mention is that this memo specifically instructs USCIS
officers that a K-2 alien is still considered a “child” under INA § 101(b)(1) only if he or
she is under the age of twenty-one. The memo states that “officers should allow for the
adjustment of status of K-2 aliens under the age of 21, provided the requirements for
adjustment of status in 245 of the INA are satisfied.” [Emphasis added]

Based upon the language contained in this memo, USCIS does not interpret the issue
as liberally as the Verovkin court. Indeed, the memo says nothing about the principle
that the K-2 should be allowed to adjust despite having already turned twenty-one. It

8. Pub. L. No. 107-208, 116 Stat. 927. See generally Kathrin S. Mautino, The Child Status Protection Act, LexisNexis® Expert
Commentaries (Jan. 2008).

9. Verovkin, 2007 U.S. Dist. LEXIS 93904, at *22-24.

10. Id. at *11.

11. HQOPRD ADO07-04, Adjustment of Status for K-2 Aliens (Mar. 15, 2007), reprinted at 12 Bender's Immigr. Bull. 570, 594 (App.
G) (May 1, 2007).
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addresses only the ability to adjust for K-2 visa holders who have not yet reached this
crucial age under the above-cited regulation.

For these reasons, it is imperative for practitioners to recognize that K-2 visa holders
who are on the verge of turning twenty-one years old may encounter significant road-
blocks in the adjustment process. Best practice dictates that clients be advised of this
issue and applications for adjustment be filed well in advance. If this is not possible, the
1-485 should be filed with a request for expedited handling due to an impending age-out
situation. USCIS is not required to expedite the adjudication of the application, but the
request can be accomplished through correspondence with the appropriate USCIS ser-
vice center or local district office.

For more information on K-2 visas

INA § 214, 8 U.S.C. §1184.

22 C.F.R. (9 FAM) § 41.81.

Jill A. Apa, Bringing Fiancés and Fiancées Into the United States, 11 Bender's Immigr.
Bull. 159 (Feb. 15, 2006).

About the Author. Jill A. Apa  has been practicing exclusively immigration law
since 2001. Ms. Apa joined the immigration practice group in the Buffalo, New
York, office of Damon & Morey, LLP, in April 2007. She has written legal articles
and edited treatise chapters on various immigration issues for local and national
publications, including AILA, Matthew Bender, the Buffalo Law Journal, and the
Daily Record (Rochester, New York).
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